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ELECTION COMMISSION 

NOTIFICATIONS 

New Delhi, the 31st December , 1952 

S.R.O, 2132 —Whereas the election of Shri Jaidev Gadadhar of Mouza 
Tusgaon, Tahsil Mahasnmund, District Raipur a 1 ! a memher of the Legis 1 ative 
Assembly of Madhva Pradesh from Basna Constitvency has been called in question 
br an Election Petition duly presenlcd undci Part VI of the Representation of the 
People Act 1951 fXLIII of 1 9511 by Sard nr Nmamansmgh, son of Sardar Gyan- 
■iigh, of Mouza Basna, Tahsil Mahasamund, District Raipur. 

And whereas the Election Tribunal appointed by the Election Commission 
in pursuance of the provisions of section 86 of the said Act, for the trial of the 
said Election Petition has, in pursuance of the provisions contained in Section 103 
of the said Act, sent a copy of its order on the said Election Petition; 

Now, therefore, in pursuance of the provisions of Section 106 of the said 
Act, the Election Commission hereby publishes the said Order of tho Tribunal 

BEFORE THE ELECTION TRIBUNALS, RAJNANDGAON 
Election Petition No 117 of 1952 from Basna Constituency of Raipur District 

Election Case No. 2 of 1952 of Rajnandgaon 
Quorum 

Shri S A Pande, M A , LLB 

Shri G W Chiplonker, M A , LL B 

Shri B R. Mandlekar, B A , LL B , 

Sardar Niranjansingh s/o Sardar Gyan- 
smgh aged 33 years of mouza Basna 
T. Maliasumund D Raipur. 

Vs 

1. Shil Jaidev Gadadhar aged 35 of mouza 

Tusgaon T Mahasamund Distt Raipui 

2. Vishnu Sharan s/o Bhaiatdas aged 32 

years, Vaishnuv, Vaishnav Panth 
Karyalaya, West Sadar Raipur T and 
D Raipur 

3 Sadananci s/o not known aged about 45 
years, Aghana of mouza Bhawaipur 
Post Basna T. Mahasamund D. Raipur. 

ORDER 

(Passed this 23 rd day of December, 1952). 

The petitioner Sardar Nuanjansingh s/o Sardar Gyaroingh of mouza Basna 
Tahsil Mahasamund, Distiiet Rc-upur who had filed his nomination paper for the 
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j Members of the Tribunal, 
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election 1o the Legislative Assembly of Madhya Pradesh from the Basna Consti- 
tuency, ii.js filed this petition challenging the election of the respondent No, 1 
Jaidev Gadadher who was declared elected by the He turning Officer. The petitioner 
prays that the election of respondent No, i be declared wholly void. 

2. The petitioner is admittedly an Elector in the Basr.a contiti airy entitled to 

stand as a candidate. Hit; nomination paper was, however, i^cctcd oy tho 
Returning Officer lor rea-ons witn winch we die not concerned nerc since the 
rejection of his own rumination is not one of tile gionnds in the petition for his 
challenging the election. The respondent .laidev tiled his nomination paper on 
the duo date. At the time of Ihe ,-.e many Itu -espond -ni No. Vishnu Snl"’ran 
filed eu o .action stating that the ’c'-pondtnl Jaiuev c panuer oi a j. nm 

doing business under the name and Style of ‘Basna Saraipali Grain Trading 
Company’ and that this company ^js engaged In a contract to supply foau grams 
to the Lidte Go”trnmcnl oi Madhya Pradesh and, therefore, the respondent uafdev 
incun.d a d.v'uuliflcutir.n imd?r Section 7(d) oi the Rcpresu uition of the Pciple 
Act. Tiie Returning Ohieer oven u ad the objection and ac 'opted his no.nitiotion 
paper. Tim petitioner c<.ai.a„ mat lh_ noinuiau' n p 'per of : e. p mdei t JaiJov was 
wrongly eoccpltd by the Returm.ig Officer, in a„ much as the partnership oix. 
‘Basna £larnipali Grain Trading Company’ d.d not cease to exist in the eye ot law 
on the date on which the nomination paper wtij riled niopite of the alleged intima- 
tion by the respondent Jaidev that he had ceased to be a partner of that Firm. 
It is the contention of the petitioner that the Firm rut n prrtnei ship nt will 
and could not come to an end a least until the expiry of the period oi ciie month 
which Is provided in olausq 12(1) of the agreement of the Firm with the Slate 
Government. (Ex. E.J, 

3. The respondent Jaidev Gadadhar submitted that cn 25th October, 1051, he 

had intimated that he was not g~jiu;_, to continue as a prrtner in the Finn with 
effect from the new year of busme.'s ciz. r t * lumbei, 1 U 5 1 and that his other 
partners consented to his retirement witn Gleet, irom 1st November, 1951. He 
also contended that the agreement with Government vra^ not hit by the provisions 
of Section 7(d) oi L_e Represcntam n of the People Act His fur Tier submission 
was that the agreements with C c i eminent \\ 0 iC seasonal and automatically 
expired with the end of the season viz. 3Ut Gclober of each year. He thus 
contended that the previous agreement with the State Government had run out 
by efflux of time i.e. on ‘list October, 1951 and that the State Government had 

entered into an agreement lor the period beginning from 1st November, 1051, with 

another sot of partners though they themselves styled them as doing business 
under the came name viz., ‘Basna Saraipali Grain Trading Company’. The 

respondent had also pleased estoppel in view of the admitted stand of the 

present petitioner in the beginning before the Returning Officer that the partnership 
Firm had come to tin end with the retirement of the respondent Jaidev which he 
retracted on the next day. 

4. The respondent No. 2 supported the petitioner and prayed that the election 
of the respondent No. 1 be declaim void on the ground of the Improper acceptance 
of his nomination paper. Respondent No. 3 did not enter appearance. 

5. We settled the following issues and the findings thereon are as below; — 

2 (a) Whether before 15th November, 1951 respondent 1 had intimated (I) the 
other partners of the Firm of Barna Saraipali Grain Trading Company, and (ii) 
the Deputy Commissioner that he would retire Irom the firm with effect from 
1st November, 19517 — Finding. Yes; Yes; 

(b) Whether the other partners of the firm had consented to his retirement with 
effect from that date? — Yes; 

(c) Whether as a res-ult respondent 1 had legally ceased to have any interest 
in the procurement contract witli the State Government on 15th November. 195W — 
Yes; 

> 2. Whether the contract made by the firm with the State Government had come 
to an end on 31st October, 1951, by efflux of time, as contended by respondent 
No. 1?— No; 

But on 1st November, 1951, a new agreement came into effect; 

3. Whether the firm’s contract with the State does not entail any disqualifica- 
tion under Section 7(d) of the Representation of the People Act, even if it were 
held that respondent l’s interest in that contract subsisted on 13th November, 
1951? — It does entail disqualification if a partner; 

4. Whether the result of the election has been materially affected by the accept- 
ance of respondent 1’s nomination paper? — Does not arise; 
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5, Relief and costs? — Petition dismissed. 

6. Issue No. 1 (it), (b) and (c). — At the outset we will deride as to whether this 

•partnership was a paUncrsnip at will or not. 'Inc petitioner no doubt stated in 
his petition that the partnership was not a partnership at will. At the hearing 
however, ms icarnod counsel burl Tam;,, nr conceded dial the paitneiship agree- 
met. bvHvct'i the 10 partners as per Lx. i\ n, ohowed ina L It was a parimrsnip at 
Wii e’’.eOi section 7 of u.c j.-r i ti.ri .hip i.n wlicie ( .i. piovlsjun is inade by 
contract etw 'e,l t ! „ J" orlnrr ;; foi the duration ol their partnership, or for the 
dclerm nation ■ uto p.nlno i p, mo partner ship is “partnership at will’’. In 
the asvjer. . d ’lx. E .■ Lie >lji’ati.jii r .vh T ch t'ul pm .m i ship vvili Continue has 
n . ■ eu seated, noi i- fume a ij .ju.uu,. jii. aiding Ihc determination ot the 
pa; v" ' i jiiip V. e ” therefore, mat tins par me,, ship a partner- 

ship at will. 


7. Under Section 32(1) 'n) of the Jnli v i TV tn.rshio A' t it h permi .-Polo to a 
partner where Ihr partnership Is at v ill to re 'ire irom .ho ^ irtnciolnp oj Living 
nolhe in wii+in,; to all the other rtners ol h... mte.iUon to retire. Tho learned 
counsel tor the p.;iti"ncr marred tc I _ucn -it oi tho Pnrti.ersh.p Act. \\ e do 
not Haul: that tho reference to that eclirn is apposite. Ex, R o is the letter of 
resignation which the respondent Jaidev sent to the Manager ol h is Firm on 25th 
October, 1951. The original of this is also on record as Ex. R-9. lie does not 
desire to dissolve the partnership Hr simply wants lo retire from the partner- 
ship with eilert from 1st November 1951. Maniklal (R.W. 3) who was admittedly 
managing the business ol this partnership endorsed on the letter on 26th October, 
1951, that the Firm had no objection to his retirement and that the other partners 
may bo Intimated about it. Sohanlai (R.W 1) who was the servant of the Firm 
as manager has stated that he informed all the Partners except Jagdishprasnd of 
Bag Jir.hrr. about tills desire of respondent Jaidtv to lelire from partnership and 
that every one of them orally conveyed to him flint thc-y had ro objection. 


2 ’hc.iiklal himself went to the witness-box as (RW. 3) and stated that within 
about 2 or 4 daws of his leeching tho document Ex. R-9, lie informed Jagdish- 
prasad also. There, is no rebutting evidence and we see no reason to disbelieve 
those two witnesses. If tho consent ol all the partners was in fact not orally 
taken, at least the petitioner would have come forward and deposed that he did 
not receive any intimation nor did he consent to the retirement ol Jaidev. Indeed 
it is evident from what he stated before the Returning Officer that he knew of 
the resignation of Jaidev. It also evidently shows that he had no objection to 
the retirement. It wa s not suggested at the hearing that ihe endorsement of 
Maniklal and the endorsement by Sohanlal on Ex. R-9 are not genuine and were 
not made at the time they purported to have been made, Ex. C which is an 
order of the Returning Officer accepting the nomination of respondent Jaidev 
mentions that an original letter was produced from the Manager of the Firm stating 
that Jaidev desired to disassociate from the partnership with effect from 1st 
November 1951 and that all the other partners had agreed to his retirement. Wo 
ourselves have referred lo this original letter from the papers which we obtained 
from the Returning Officer. 


9. Jaidev has examined himself as R.W. 1. Pie has stated that his share of 
capital -^hich amounted to Rs. 1,250 was withdrawn by him some time before 15th 
November 1951. He went on to say further that even his share of profits which 
amounted to about Es 67 or so was also paid to him by the Managing partner of 
the Firm before 1 till November 1951. We do not think’that actual withdrawal of 
the share or of the profits before the dale on which the nomination paper was 
filed, was absolutely necessary in order to terminate the status of the respondent 
-Jaidev as a partner of the Firm. We, however, see no reason to disbelieve Jaidev 
especially because no attempt was made by the petitioner’s counsel to expose the 
claim of Jaidev in this behalf. Apparently the petitioner relied more upon the 
legal effect of the evidence rather than upon the reliability of the evidence adduced 
by the respondent No. 1. It is then quite well established that tho respondent 
Jaidev retired from the partnership Firm with effect from 1st November 1951. 
His retirement can be said to be both under See. 32(1) (a) as also under Sec. 
32(l)c). 

10. Much stress has been laid by the learned counsel for the petitioner on the 
fact that the retirement of the- respondent Jaidev from the Firm by his letter does 
not legally put an end to ill's flatus as a partner in the Firm, because, in first place, 
(r) no public notice of the retirement has been given and (b) no intimation to 
the Registrar of Finns has been given under Sec. 63 of the Partnership Act. It 
Is not disputed IhnL neither of the^e two things was done either by the respondent 
Jaidev or by the Firm It ;cei k +o u that tiffs is a matter which does not affect 
tho static of the partner ns such It appears to us that the learned counsel for 
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the petitioner is confusing the Question of the status of Jaidev as a partner con- 
tinuing to be such and his liability to third parties or to certain penalties 
incurred by not doing certain prescribed acts. The partnership being at tht; 
will and the resignation huving been accepted by all the partners the partnership 
must be deemed to have come to an end so far as the relations ol partners inter s-e 
are concerned. W e have already stated above that the case of Jaidev Is a case 
of retirement under Sec. 32 of the Partnership Act. Tho failure to give 
a public notice of retirement entails the consequences mentioned in 
Sec. 32(3) of the Partnership Act. It is nowhere stated that the retiring 
partner will continue to be a partner if he does not do what is 
prescribed in See. 32(3). What i a in Sec. 32(3). What is stated there is that he 
will continue to be liable on the contract i.e. the liability will be monetary or 
may be that the contract may be specifically enforced. But that is altogether a 
different Q*ing. 

11. It appears to us that it i s the practice with grain procurement Firms to 
intimate to the State Government if any of the parteners constituting the Firm of 
Government procurement agents returns or otherwise ceases to be a member of th« 
Firm. In ihis ease Ex. D is the inloi mariun which respondent Jaidev sent to the 
Deputy Commissioner about his retirement from the Firm with effect from 1st 
November 19a L which had been accepted by the other members of the Firm. We, 
therefore, find it proved that the lespondent 1 Jaidev intimated to ail the other 
partners before 151h November 1951 that ho was retiring from the partnership 
with effect from 1st November 1931 and that he also informed the Deputy Com- 
missioner, Raipur to the same effect. We further find that the other partners 
consented to his retirement with effect from that date viz. 1st November 1951 and 
that as a lesult thereof the respondent No. J Jaidev ceased legally to have any 
Interest in the procurement dg.ncy doing business under the name and style of 
‘Busna Saraipall Grain Trading Company’. Consequently we find that he was not 
under any clisQUUliti ation mentioned in Sec. 7(d) of the Representation of the 
Fcoplc Act. 

12. Issue No. 2. — In this case we have to be very clear that there are two 
things involved. One is the iclaliunship oi the partners ol the Firm ‘Basna Saraipall 
Grain Trading Company’s Inter se, The other thing is the relationship of this Firm 
with the Slate Government. It was the claim of the respondent No. 1 Jaidev that 
tho contracts with the State Government were seasonal and expired every year on 
31st of October. This claim, however, wc think is unsupportable in view of the 
agreement dt. 20th Tune 1950 (Ex. E.) This is apparently the first agreement which 
was executed on behalf of the Firm 'Basna Saraipall Grain Trading Company’ in 
favour of the State Government. The very first clause of this agreement is that 
during the pertod commencing from 1st November 1949 to the date of termination 
of this agreement under clause 12 of the agreement the agent (a Firm) will pur- 
chase for the Governor, rood grams ss may be specified by the Deputy Commis- 
sioner, Under clause 12 the agreement cannot be terminated by either party with- 
out giving to the other not less than one calender month’s notice in writing. This 
clearly shows that the agreement was not for a specific period beginning from 1st 
November 1949 to 31st October l! J aO it is clear from the record that no agreement 
was executed on 1st November Into for the period commencing from the date Ex. 
G Is a copy of the endorsements made by the Head Copyist on an application for 
copies made by the petitioner. It is specifically stated in tho endorsement that 
only two agreements viz. one executed in 1950 and the other executed in 1952 are 
in "the office BeJh these are in our record, One to which wc have already re- 
ferred i„ Ex, E and the other is R-l. Jaidev himself admitted that ho was not 
aware of any agreement executed for the supply of food grains for the period 
from 1st November 1950 to 31st October 1951 lie had admitted that during this 
period this Firm consisting cf the tame 10 partners continued to be the procure^ 
ment agents for the State Government In that period. It is thus very clear that 
the agreement with the State Go\einmont and the proem cment agents was not 
restricted to one season only to bt renewed afrc°h at th_> commencement of each 
procurement season. On the Other hand the express provision in the agreement 
Ex. E is that Ihe duration is r.ot fixed, but is liable to be determined by a notice 
on either side. We to not, therefore, agree with the respondent No. 1 that the 
contract with the State Government terminated by efflux of time on 31st Octo- 
ber 1951. 

13 We have alrcadv referred to Ex. R-l. It is an agreement with the State 
Government made 'the 'Basna Saraipali Grain Tiading Company’ on the one 
ham 1 and Ihe Stale Ccwernmein on ihe other. It is mentioned therein that the con- 
tracting Firm consists of four persons whose names have been given in the argu- 
ment Itself The duration of the contract of procurement agency under this docu- 
ment commenced from 1st November 1951. The pel tioner has admitted this docu- 
ment (see his counsel’s state.ncnl dated Sth Novcmbei 1952). It Is not suggested 
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.that this Jmumr.it was a fraudulent dm unitn; brought Into existence with an ulterior 
motive viz. to overcome the objection to the nomination of the respondent No. 1 
Jaidev. It was, however, i ,r yl that the agreement with the Firm consisting of 
four persons cmild not be made to tnl e rlfeet retrospectively, It was conceded at 
the hearing by Shri Tamaskar for the petitioner that if the same 10 persons had 
continued, it woo’d have been open t; them to give elfcet to this agreement retros- 
pectively. But Wi have been unabli to agree why the four persons who actually 
enteioil irdu 1’’° con 1 i?'~t v/jdi th(- Slate Government could not give a retrospective 
t p '- *■ i i the f.yr -,.ie' i. "p.^-ai. j has l,n.i me piuctice lor the procurement 
agents to do the work of procuring and some time later on to execute a document 
in order to complete the d Tartmcutal formalities. In the agreement Ex. E we find 
that the period commenced retrospectively fiom 1st November 1 041) though the agree- 
ment wn_ executed on re h June 19!;0 Indeed the partnership Film had started 
doing the woik of pro’urrmcnt fi nro 1st July 1949. (See R-5). It appears that 
when the first agreement was made It was stated to commence Irom the season 
when ric' procurement particularly commences. Some other arrangement must 
surely have been made for the grain procurement from July 1949 till 1st November 
1949. According to this praclire then Government had a procurement agent from 
1st November l! 1 ,' 11, It has not been suggested that there were two procurement 
agents actually doing business under the same name from 1st November 1951. 
Indeed that appears to us impossible especially when four of the partners were 
common. 


14, An amount of stress was laid by the learned counsel for the petitioner on 
the fact that there was no notice given by the Firm to the State Government as 
provided by clause 12 ol the agieement Ex E It is true that no notice in writing 
has been given, but it appears to u. very Gear that a notice was given by Ja’dcv 
to the Deputy Commissioner, Raipur who was the person who entered into the 
agreement on bciiall of the Slate Government. We are referring to Ex. D. The 
State Government theieafter entered into the agreement R-l It is evident from 
the conduct that the State Government agreed to put an end to the procurement 
agency with the 10 persons menlioimd in Ex E and brought Jr l o existence a pro- 
curement agency with four persons mailloiied in fix. R-l. Notice is a thing which 
a party mav waive by conduct. Tt cannot bo sugget d in this rate that the Stato 
Government diet not put an end io the agreement Ex. E. Further in our opinion 
Ihe fact that the State Government was not noticed as enjoined by clause 12 would 
not in any way o fleet th 1 status of tespondent Ju ' v r- a pbit _r r in the Firm. 
The Government may Lo tn'dlo] until v the lew to t>jid Jaidev '.able on the con- 
tract for such reliefs as arc open to ihem in law: but it could not be said that on 
that account Jaidev would be a person who was included in clause (d) of Sec. 7 
of the Representation of tho People Act. Though, therefore, wc do not hold that 
the contract with the Government had terminated by efflux of time. We all the 
same hold that aPer 1st November 1951 the respondent Jnidev had no interest as 
a member of the Firm in a eontracl for the supply ol goods to the State Govern- 
ment or for execution of any works or performances of any services to it. 


15 Issue No. 3.-~ -It was cantended by the respondent No. 1 that by his being 
a partner in the ‘Basna Saraipali Grain Trading Company’, he did not incur the 
disqualification mentioned In clause (d) of Sec. 7 ot the Representation of the 
People Act. We do not think that his contention is correct. The partnership 
agreement shows that the partners were lo supply the funds for the — purchase of 
grain and it was this grain whit h they wcj-c under a liability to supply to the 
State Government at stated prices. It G idle in face of this and in fact of the 
various clau es of the agreement (Ex. E) to urge that the Firm cannot be said to 
bo hit by Sec. 7(d) nf the Representation of the People Act. In Shanker 
Nnnasnheh Kafpc Vs. Mrirnh Sitaram Saivaui and tiro others the Election Tribunal 
held that a contractor who had purchased Go 'eri-ment Iciest coupe and who was 
under tho agreement bound t.o sell to Government the wood which he would cut 
was a person who held a contract for the supply of goods to Government and was 
hit. by the provisions of Sec. 7(d) (The Gazette of India Extraordinary Part I, Sec. 1 
dated ICth October 1952 in tho mailer of election petition No. G6 of 1951). The agree- 
ment (Ex. E) also enjoins up in tilt procurement agents to render certain services 
and to get some rommisn'nn firm the State Gnvei.nnent for doing things enjoined 
in tjie agririnent. It is. thoreA>c, amply clear that S:c. 7(d) would be attracted 
m case rrsnoodCid Jn’d v m h--’ 1 I’" 1 in law it.' mrlncr of ihe Firm inspite ot 
his paving retired with efci l Lem 1st NovemLc, 1 ,51. Wc may also add that the 
counsel lor the respondent did not particularly meet this point in his arguments. 
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Irsvo No. 4 -In this view of ihe natter, issue No. 4 doc, not fall to he 
evnfV tC r ( i°i U0 n0< " 1dlerc ‘ ie > t-iinic it necessary to refer In extensu to the 
ar„ -ihiriji of the learned counsel lor the petitioner on thi~ point We mar however 

State A^emhiv ^ , 1 \ * Ie a 11L ’"inaLon paper and seek election to the 

thfieoilt nH^ n at epte ? US a properly nonnnamd candidate for the election, 
2 ntsnif 1 ," "T 1 hQ d TT- Cd to be materially atlected v.libin the mean- 
to S Mm* i" i, L; v 0j: ifPrestLtation of the People Act. He also referred us 

of f'rnn, e \ Xb ‘ Ch ; ¥ an * u mim and °lhcrs, whetcin the nomination paper 
r!n 4 ,vr ld i a t wh ° ! Va , £ ? eow Zb years and thus disqualified from standing a s a 
tote was accepted, it was held 1'am, the election was materially ailected in 
n? i s , th 0 lnree number of vilers who voted for this candidate were deprived 
inLu tjl vV, l; '° exerciSe their franchise m favour of the candidate who 
uoiai 5 M , ll , lled 10 represent them in the Legislature In this case respondent 
" i rS^i?5, C - U ? ed n 4i?^ er Vote s. This large number of votes has been depriv- 


. 7 , f ,t r ~ “ ***ws,* wj. mum. lutgc ijLiiiitJcx ul vuLts nas oeen ciepriv- 

ea oi weir liuncii^e. We do not dgie e wuh ohri T. r. Naiic who appeared ior th« 
/ben he hai 1 thai it may as well be that these voters may not 

n 1 I n»rl X T_ i. T J r TI _ j_«U _ _ _ -i o ““ 4 . 


re -pendent No. 1 Wjjcu ue sail mat 11 may as well be mat these vciers may not 
nave cast their votes at alf and would not have thus materially affected the result 
pf the election. 


IT. It has been coni ended by the respondent No. 1 that the petitioner having 
admitted before the Returning Officer that the partnership having come to an 
end by the retirement c .3 one partner viz. Juidev, it was not open to him to change 
and take tne stand that in the eye oi law the partnership still continued to substs*. 
We do not feel thut we should pursue this argument. We simply say that the 
question of estoppel docs not arise. Theie is nothing to suggest how the respondent 
No, 1 was compelled to change Ids position in any way in consequence of this 
stand of the petitioner before the Reluming Officer. 


18. In the result we conclude that this election petition must fail. We accor- 
dingly order that it be dismissed. As regards costs we think that the petitioner 
Niranjanslngh shoe Ul pay the cost? of the respondent No. 1 which will include 
Rs. 150 as fcc a for his counsel. Niranjansingh and the other respondents will 
bear their own costs, Niranjansingh will also bear the printing charges of his 
petition m the State gazette. All costs shall be realisable from the deposit of 
Rs. 1,000 made by the petitioner with this petition without prejudice lo any other 
remedies open to the parties 

20-12-1952 (Sd.) G. W. Chiplonker, 

Member, 


IS The election of respondent Shri Jaidev who is declared elected to Madhya 
Pradesh Legislative Assembly lrom Rama constituency in Raipur District is 
sought 10 be ret aside on the ground that the result of the election has been 
materially afleeted by the improper acceptance of lus nomination form by the 
R’ < inning Office. The oetiuoner and respondent Nj. t Shri Jaldeo had tiled 
their nomination forms * on 15th November, 1952; symbol of respondent No. 1 
was “/wo tiu's .nth okc r, The i or pond. ... Jo. ” has mued an objection 
to the nomination forms 01 both the petitioner and respondent No. 1 by tiling 
carbon copies the seitsame ohji ction against them, contending that they were 
the partners of a firm carrying on business under the name and style of 
“Bnsna Saiaipali Grain Trading Company” of which there were in all 10 
partners. The conicntion of the objector wa s that both of them were disquali- 
fied because they weie the persons who had a share m a contract for the 
supply of goods to the Government of Madhya Pradesh as its procurement 
agents. The Returning Officer decided the objection of respondent No. 1 on 
17th November, 1951, holding thut "the respondent in support of his^ statement 
has tiled an original letter of the manager of Basna Saraipull Grain Trading 
Company stating that this application dated 25th October, 1951 to dissociate 
himself from the partnership of the Arm has been accepted by all the partners 
and that his association in the partnership has been terminated with effect 
from 1st November, 1951”, Hence the nouunauon form oi respondent No. 1 
was accepted as perfectly valid. On 18th November, 1951 the same Returning 
Officer rejected the nomination form of the petitioner holding that there is no 
proof of acceptance by the Deputy CommLrionrr of respondent No. 1 Jaidev s 
resignation and that it ha s not been proved that the hrm was dissolved by 
consent of all partners. On these grounds the petitioner s nomination form 
was rejected. However the contentions regarding the rejection of the nomina- 
tion form of the Petitioner have not been made the grounds for setting aside 
the election of Respondent No. 1. 

20 In the ele-tion petition before the Tribunal the petitioner contends that 
the nomination form of Respondent Shri Jaidev should have been rejected on 
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the ground that res londtnt Shri Jaidev has been a partner of the firm Basna 
Suiaipab Gram Trading Company which entered into a contract on 28th June, 

1950, with tlie Government of Madhya Pradesh as procurement agent at Basna 
and Saraipali procurement centres for the commission. This partnership conti- 
nued to exist in law insplte of inlimation by Respondent Shn Jaidev to 
manager of Bn: 11 a Saraipali Gram Trading Company or to the Deputy Commls- 
siner, Ru'pur. This partnersh'p < ould not be terminated at will till the expiry 
of Ihe month presumed ioi the notice in writing by clause 12 (i) of the agree- 
ment. Accordingly the respondent No. 1’s status, right and liabilities continued 
till after 15th November, lii.il and thus the contract lor the supply of goods 
to die Government of Madliya Pradesh was for his benefit or he had a share 
or Interest in it and as such he was disqualified from being chosen as and for 
being a member of the Lcgislatne Assembly of Madliya Pradesh as laid down 
in section 7(d) of the Representation of the People Act, 1951. 

21. The respondent Shri Jaidev states that he had, by a letter date 25lh 
October, 1051 addressed to the manager, convejvd that he had withdrawn from 
the partnership from 1st November, 1951, and thus terminated his relationship 
as a partner with the firm as it was a partnership at will formed on 1st July, 
1949. J&idev’s further contention is that the agreement, dated 28th June, 1950, 
by 10 Partnoi , under deed, dated Ut July, 1949 with the State Government of 
Madhya Pradesh was only seasonal and it expired with the efilux of time, 
namely, on 31st October, 1950. There was another contract with the self-same 
Partnership for the period 1st November, 1950 to 31st October, 1951, Be 
further contended that the State Government has entered into an agreement 
for the subsequent period that is from 1st November, 1951 to 31st October, 1952 
for procurement with Basna Saraipali Grain Trading Company, as evidenced 
by a deed, dated 28th of March, 1952', and of tnis Partnership there were only 4 
partners. This partnership of 4 partners, according to the respondent No. 1, is 
a new partnership and it has nothing to do with respondent No. 1. That 
agreement of 20th March, 1952, mentions that the new partnership will be 
treated as having entered into an agreement as from the period beginning 
from 1st November, 1951. Shri Jaidev contends that even If he is proved to be 
a member of the Partnership it would not be a disqualification under section 
7(d) of the Act. He contends that the Respondent is estopped from urging 
position to the contrary to the one he had taken at the time of scrutiny of his 
own nomination paper. 

22. The material date with reference to which the qualification or disquali- 
fication of the candidate is to be seen is 15lh November, 1951. In the case 
before us the law speaks with a clearer voice, a person must be qualified to be 
elected as a member at the moment when he offers himself for nomination. If 
th-ro is a disqualification the Returning Officer cannot accept his nomination 
on die chance that the dis lualiflcation may be removed before the election is 
comp’oted. On Ihe day of scrutiny the Returning Officer has to see whether 
nomination i -ipar ol a candidate was valid on die date o.i which it was made. 
Elecrion includes nomination which is one of the processes necessary to 
LOmple.e and it is reasonable that eligibility for election should be the measure 
of eligibility for nomination. 

23. The admitted facts are that there was an agreement between the State 

Government of Madhya Pradesh and Basna Saraipali Grain Trading Company 
dated 20th June, 1950. That agreement does not limit the period for which It 
■was to be in force. It does not mention that it was for one year only much less 
does the agreement say that it was lor the season commencing from first of 
November, 1949, to 31st October, 1950. On the other hand there in clause 12-A 
in the agreement mentioning that the agreement was terminable with one 
month's notice on either side. Of course, there is another clause which permits 
the State Government through its Director of Food. Supplies to terminate 

agreement In case Basna Saraipali Trading Company is found tu be guilty of 

corruption etc. That there was n 0 other written agreement between 28th June 
19 j& and 20th March 1952 is clear fiom Ex. R-3, There is no proof m support 
of the ah'- a' mi ot (he Respondent No. 1 Shri Jaidev dial tne agreement, dated 
28fh June, 1950 wap for one season and that State Government entered Into 
;r other contract wAh the sell-same partners for 1st November, 1950 to 31st 
October, 1951. The poii*ion before the Returning Officer on the day of the 
sci u tiny was that th^re was only one subsisting agreement of 2flth June. 1950. 
There was no mention made before the Returning Officer of this new Partner- 
ship of 4 partners born on 20th March, 1952. In this connection it may be 
necessary to mention that respondent Jaidev sent a letter dated 13th November, 

1951, to the Depuly Commissioner, Raipur, mentioning "That as necessary 



1102 


THE GAZETTE OF INDIA EXTRAORDINARY [Rakt II 


Information in tMs respect it to be given to the authorities, the undersigned 
is herewith submitting the same fcr j jur information”, Shli Jiudev in his" 
evidence states "I c id not get any order oi Deputy Commissioner on my 
application, dated L3tii November, 1951.” Further the respondent’s witness No. 3, 
who was the managing partner of the ilrm slates, # ''Present partnership with 4 
members was ronadiutccJ on 2Cth of March, 19r>2’', Regarding old partnership, 
first to resign on October, 1950 was Shri .Taidev und last to resign was 
Shri Abdul Hamid who resigned within a week of 23th March, 1952. As a 
result the business of the firm was carried on from 1st November, 1931 by such 
paitnsrs as lidd not tendered tlio'r 10 ignations. The partners m+ mated their 
resignation to the food officer from time to time. They did not intimate their 
resignation to me”, 

24. The position, therefore, which clearly arises from the oral and documen- 
tary evidence on record is that the new partnership came into existence on 
20th March, 1952, and that the old partnership continued to function till that 
date, ft is abundantly clear that U.e partnership, which was formed on 1st 
July, 1949 of which respondent No. 1 was a partner and with whom the agree- 
ment dated 20th June, 1950 was entered by the State Government, continued 
to be a contractor for the supply of goods to the State Government of Madhya 
Pradesh. 

25. Shri Naik, advocate, who appeared for respondent No. 1, contended that 
the State Government recognized only 4 partners of the new firm with whom" 
an agreement was entered into on 28th of March, 1952, and that agreement 
mentions that tins new partnership of 4 partners was to be responsible as and 
from 1st Novcmbe', 1951; it should be hence treated that there was no disquali- 
fication against the respondent. 

25(a) The history of the new agreement with the remaining 4 partner^ dated 
20th March, 1,952, from the documents on record, would show that neither 
the State Government nor the Deputy Commissioner, Raipur acred on the 
letter of Respondent No. 1, written by him on loth November, 1951; it is Ex. D in 
the case. Up to 20th March, 1952 the State Government did not recognise the 
new Partnership. It was on 2Gth March, 1902 that the Deputy Commissioner, 
Raipur writes to the State Government of Madhya Pradesh that the following 
4 partiitis will nou constitute the Agency and seeks i n pn. r ol by a letter, dated 
26th Maich, 1952. The State Government through ifs Under Secretary Shri 
Dubry wiltes under date 16th April, 1952 stating that proposals for rccomtUu- 
ing the agency cannot be accepted and wants a report showing reasons for 
retirement of other Partners. The Deputy Comm if s' oner, Raipur informs the 
State Government by a letter dated lath June, 1952 slating that Respondent No. i 
retired for contesting election and on that the State Government’s approval 
was recorded on 24th June, 1952, 

(b) It may be noted that the Election Petition urging disqualification of 
Respondent No, 1 was filed before tho Election Commission on 9th April, 1952. 

26. This new partnership of 4 partners which came into existence on 28th 
March 1952, was not in existence on 15ih November, 1951 when the nomination 
was filed by th e respondent No. 1, If really the respondent No. 1 was a partner 
of a firm which held an office of profit then the disqualification attaches to 
every member of the firm. The state Government and the respondent No. 1 
could not retrospectively remove a disqualification if it existed on 15th 
November, 1951 by having it mentioned in the agreement dated 28th March-- 
1952. There is abundant material on record to show that the State Government 
had r»ot exhonerated the partnership which had entered into an agreement of 
28th June, 1950 ut any time before 24th June, 1952. It may be worthwhile to 
note that respondent No. 1 Shri Jaidcv was declared elected long before 28th 
March, 1952. Only because a candidate might have freed himself from his 
disability by procuring the consent of the Government still the disability which 
existed on 15th November, 1951 cannot be heated as removed as and from 1st 
November, 1951 only because the subsequent agreement dated 28th March, 
1952, mentions that the new firm will be treated as functioning from 1st 
November, 1951, 

27. The matter has to be examined further from this point of view that even 
though the agreement of 28th June, 1950, may have subsisted in favour of Part- 
nership, sLill could it be said that respondent No. 1 was a partner of that firm In 
whose favour the agreement continued to be > "h-sist till 2Glh March, 1952, or at 
least till 18th November 1951 which would include the days of nomination und 
scrutiny cf nomination paper cf Respondent Mi 1. This partnership which hod 
taken the contract was formed on 1st July 1949. It was a partnership at will. It 
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was registered under the Partnership Act, with Uie Registrar of Firms, Madhya Pra- 
desh. Tho copy of the certificate of reglsa^vion iiied shows the name of respon- 
dent No. 1 as its partner. No change has bean brought about by having the name 
of respondent No. 1 deleted if ho ically ceased to be its partner. The statement 
noted ; n the reg'ster of thins shall, Ihereforc, be treated rs conclusive proof of the 
fact that the respondent No. 1 is a partner of that firm as laid down in section 68 
«f the Indian Partnership Act, This document shOvvs that the respondent No. 1 
did not eea.,s to lie a peruier in such a way that he had no benefit or share or inter- 
est in the contract for the supp’y of goods to the Government of Madhya Pradesh, 

27', a >. Vv'hal respond. .. No. 1 did was tinn. he sent u letter to the Manager, Basna 
Saraipalr Grain Trading Company on 25th October 1951 stating that he does not 
wish to continue as a partner from 1st November 1951. It may be incident iy men- 
tioned that if the partnership was to be terminated by eflux of time from 1st Nov- 
ember 1951 it was not necessary to have such a letter sent. The letter itself assumed 
that without this letter the partnership was to have continued. The question to be 
examined would be: is ih.s .otter -mhlcient in the eye of law to terminate the rela- 
tionship of respondent No. 1 as a partner? The letter purports to be dated 25th 
October 1951. No doubt partnership in question is one at will; a partner could 
retire by giving notice, but that notice is required to be given in writing to other 
partners by the retiring oartner of his intention to retire. The letter dated 25th 
October 1951 was not addressed to all the partners but it was addressed to the 
Manager end m that the manager was ashed to give intimation to omer partners. 
The respondent No. 1 did not himself give notice In writiny to all the other partners 
of his intention to retire. The manager who was Solianlal, respondent’s witness 
No, 2. on the receipt of the letter dated 25th October 1951 from respondent No. 1 
forwards that letter to Shri Mamkial who was the managing partvrr of the firm, 
The managing partner, Shri Maniklal, in his turn intimates to Sohanlal to inform 
the other partners of tills fact and Sohanlal is said to have intimated orally to other 
partners. On the other hand the letter which was tiled before the Returning 
Officer purporting to bear a date dated 29th October 1951 mentions that the letter 
of respondent No. 1 dated 25th October 1951 was placed before all the partners 
and that his application dated 25th October 1951 was accepted by all of them and 
acting on the contents of this letter the Returning Officer accepted the nomination 
form of respondent No. 1. In this connection re'.nondtnt No. 1 says “I do n >' know 
what proceedings the manager and other partners of the firm took on my letter 
dated 25Lh O Tuber 19fi ‘i "un'-iuii my resignation from .he Firm. I do not know 
if any meeting of the other partners was convened for placing my resignation be- 
fore them.” Thu.; there is no nv'dcnce to show ffcot ibe intimaTon of retirement 
was given in writing to all the other partners about the intention to retire of the 
respondent No. 1. Ex, P-9 dated 26th October 1951 is the reply of Maniklal the 
managing pawnor to llv 1 manager E^hanlnl Evidence on record proves that there 
was no meeting of Partners and no written notice given to all the" Partners of the 
intention to retire from Partnership as and from 1st November 1951. 

27(b). A written nOtico to the manager and through him to the managing 
Partner of the firm, Shri Maniklal, would not be sufficient notice for all the 
Partners. There Is no doubt authority to every Partner to act for the Partner- 
ship and notice to one of the Partners ip sufficient notice; but that authority to 
act is only for carrying on the business of the firm and not for the dissolution of 
the firm. Therefore, in tho absence of any written notice to each of the Part- 
ners, thc-re is no compliance with the requirements of section 32(1) (c) of the 
Indian Partnership Act. 

27(e) Besides, the partnership in question being a registered partnership, will 
be continued to subsist and notw’thstanding the retirement of a partner from the 
firm, the retiring partner as well as the other partners continue to be liable as 
partner to third party, for any act done by any of them, which would have been 
an act of the firm if done before the retirement until public notice is given of the 
retirement. In the present case Ibe work of procurement continued as before 
from 1st November 1951 onwards for a period which included 15th November 1951 
as well. As already stated above there is evidence to show that the old partners 
continued to deal with the State Government except fur those who retired from 
time to time till the formation of the new partnership. The liability with a third 
party, namely, with the State Government in tin's case will, therefore, continue 
unless a puh’ir notice is given of tile retirement. Pohfic notice under the Part- 
nership Act Is required to be given under section 72 read with section G3 of the 
Partnership Act; It enjoins a not ; ce to the Registrar of the firm and its publication 
in the local official gazette and at least in one vernacular newspaper circulated in 
the dislrwt where the firm to which It relates has its place of busirogg. Nothing 
of the kind to comply to tho requirements of the public notice as required was 
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done in this cuse, It may be said that this public notice is only to safeguard In- 
terest of a third party, and if that third parly, in tins case the State Government, 
chooses to Wd-tt that notice and exhuaei ale from its liability the Partnership ol" 
It) Partners ol which respondent No, 1 was one, that should be sufficient. But 
the State Government cannot waive the notice in such a way as to remove the dis- 
qualification wnich was earned by respondent No. 1 on 15th November 1951 be- 
cause of absence of a public notice. The sLigma of disqualification cannot be re- 
moved by the hand of the State Government, retrospectively when the Interest of 
the general body of electors is to be considered und that too at a time when 
the Election Commission was seized of the case. 


28. Further it was contended that the respondent 1 had withdrawn his capital 
before :Usl October 1951 and had received his share of prollt befoie 15th November 
1951. There is withholding of documentary evidence to prove this fact by Res- 
pondent No, 1, It was slated that the burden of proof to prove that respondent 
No. 1 continued as a partner lay on the petitioner. In my view when the execution 
of the agreement dated 28th June, 1950, which fixed no term ol its duration was 
admitted, the burden would bo shifted on to the respondent No. 1. Moreover the 
best evidence for proving this fact not having been laid in the case from the 
account books of the firm, I hold that the respondent No. 1 had not received his 
share of contribution much leso of his profits at any time before 18th November 
1951. Respondent Mo. 1 would be enjoying the rights of a Partner under section 
37 of the Partnership Act. 

29. The firm constituted on 1st July 1949 was not dissolved at any time by act 
of Fartics. The contention of the Respondent that it stood dissolved on 31st 
October 1951 because ol end of season is not correct. Looked at from any point 
of view respondent No. 1 would continue in the eye of law to be a person who had 
a share In partnership on 15th November 1951 and that partnership held a contract 
with the State Government. 

30. A case of the parties has to be restricted to the pleadings in the case and 
no amount of evidence can be looked upon pleas which wero not put forward (see 
1930 Privy Council, 57). The respondent No. 1 has not alleged that the State of 
Madhya Pradesh had exhonerated the partnership which had entered into an 
agreement with it on 28th June, 1950, from continuing the agreement after 1st 
November 1951. The agreement dated 28th June, 1951 lays down as condition 
No. 14 that there could be no assignment of the agreement in favour of anybody. 
It will bo dear breach ol the terms of the agreement if a partner is allowed to 
retire before the completion of the agreement. Either all partners close the 
business or they have got to function os partners. That is clearly the scheme of 
the agreement. The respondent No. 1 in law had not ceased to be a partner, and 
he could not have done so unless the Partnership itself had given one months notice 
contemplated under clause 12(a), to the State Government. 


31. It is argued that the petitioner vws stopped from taking up a position that 
the partnership subsisted on 15th November 1951 and of that partnership the res- 
pondent No, 1 was a member. The ground of estoppel is said to be that the peti- 
tioner himself in support of his nomination form contended that the firm should 
be treated as dissolved In law. In fact the statement on which the reliance was 
placed cannot be used as a ground of estoppel because on the basis of that state- 
ment the respondent No. 1 was not led to act hi a particular way. The nomination 
form of respondent No. 1 was already accepted as being valid. There is, therefore, 
no force In the objection that the petitioner cannot challenge the election of res- 
pondent No 1 on the ground urged. The admission of the petitioner was, even as 
mentioned by him, was the statement of law and that he was doing so on the 
opinion given by his lawyer. Even that statement was retracted by him before 
his own nomination form was rejected. There could be no admission on the point 
of law Moreover election petitions concern not only the parties but they are 
matters of public interest as they involve rights of entire constituency. The essen- 
tial characteristics of election PeMtions are that they cannot be brought to an end 
nt 'h C ' will of parties without giving an opportunity in the prescribed manner 
tn all others who might have been the petitioners, to continue them if they wished 
tn do m “ Election petitions are not ordinary civil suits but they are matters of 
public "importance involving rights of entire constituency Tho petitioner m any 
Swilrrn petition is not restricted to the ground raised before a Returning Officer 

ttl „ ti Lp „r scrutiny nav an election petition could be filed even though there 
mnv be no kind of objection raised at the time of scrutiny. The objection, there- 
fore, that the petitioner is estopped from filing the petition has no force 

■JO T t is ur ced that even though the nomination form of respondent No, 1 was 
improperly accepted the result of the election has not been proved to be materially 
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affected because no evidence has been led on the side of petitioner. If really the 
respondent No, 1 could not stand for election because he war. disqualified to stand 
as a candidate and if the Returning Officer should have rejected his nomination 
form then certainly the result of election would have been in favour of any other 
candidate, in as much as respondent No. 1 could not be declared as a successful 
candidate, The result is patently materially affected. No doubt in the case of 
rejection of a nomination paper there Is a presumption that the result Is materially 
affected, but that presumption would also apply where the improper acceptance 
of nomination paper relates to a candidate who is declared successful. It Is only 
when the improper acceptance of a nomination form is of any person other than 
the successful candidate then only proof is necessary to be given. Thus Hie nomi- 
nation form of respondent No. 1 was improperly accepted and the result of the elec- 
tion has been materially affected. In my view the petition has to be allowed with 
costs. 


Bated the 23rd December 1352. 


(Sd.) B. R. Mandlekar, 

Member. 


33. The first point for consideration is whether respondent 1 Jaidev was a part- 

ner of the firm of Basna Saraipali Gram Trading Company (hereafter called the 
firm) on 15th November 1951. on which date he filed his nomination paper as a can- 
didate for the Slate Legislative Assembly. The second point that would next arise 
Is whether he was disqualified to stand as a candidate, because that firm was then 
working ns the procurement agents of the State Government in food grains. This 
work of procurement agents was done by the firm for the State Government under 
two agreements dated 20th June 1950 and 21st March 1952, Ex. E and Ex. R-l, 
respectively. i 

34. Dealing first with the first point, the evidence of respondent 1 Jaidev anC. 
his witness Sohanlal shows that Jaidev had sent the letter Ex. R-9 dated 25th Octo- 
ber 1951 to the manager of the firm, Sohanlal, R. W. 2, intimating that the former 
had res’gnr d as a partner of the firm, and further intimating that the other partners 
should be intimated of his resignation. Ex. R-5 is the partnership deed executed 
by all the 10 partners of this firm. This deed clearly shows that it was a partner- 
ship at will. By giving this notice, respondent 1 Jaidev had clearly intimated 
to all the partners of the firm that he had resigned from the firm from 25th 
October 1951. 


35. Maniklal, K. W. 3, is a partner of the firm. In fact, his deposition shows 
that he is the managing partner of the firm. As such he directed Sohanlal by his 
own endorsement dated 2tith October 1951 on Jaidev’s letter of resignation. Ex. 
R-H, that since Jaidev did not desire to continue as a partner ol the firm, his 
r-s'gnnl.'un was accepted, and that the other partners hould be intimated accord- 
ingly. Maniklal personally into] mod acc" , dingly to Jogdishprasnd, on the partners. 
Sohanlal, R. \V. 2, Urn nzi.r r of me firm, seated thai he intimated the other 
partners of the firm (hat respondent 1 Jaidev had resigned from the firm. I 
accept this evidence as reliable lor the reasons which I shall briefly summarise. 

36. Nothing was elicited in the cross-examinations of these witnesses of respon- 
dent 1 In discredit their testimony. Ir. his application and affidavit respectively 
dated 18lh November 1951 and 17 l1i November 1951, Ex. R-3 and R-4, the petitioner 
himseli had admitted that respondent 1 Jaidev had resigned from the firm, and 
had gone so far as to contend that the firm itself had, therefore, been dissolved 
with effect from 25th OGobor 1951. The petitioner did not adduce any evidence 
to show that, any of the partners of the firm had not received intimation of res- 
pondent I Jaidcv's resignation. As my learned colleague, Shri G. W. Shiplonker, 
has pointed out, respondent 1 Jaidev had even produced the letter of the manager 
of the firm intimating his res’gnnl' jn before Ihc Returning Officer. 

37. Additionally, the papers produced from the food office of (lie Deputy Com- 
missi' r.cr, Raipur, at the i nt-nro of (he pGilioncr himself contain 1 he letter elated 
13th N i’ ember l')51 vntlen hi r'soondent 1 J°iJev to (be Depuly Commissioner 
mtimp+ing tha! he Ind rcGgn^d from the firm. Ho had evidently done so, 
because he desired to stand a, a (jod'date for the State Assemble. The Returning 
Officer himself was also the L' miy Commissin ier. It is, (herefore, probable that 
it was on account of his (Ratin'. o Officer’s) krr wiedge of respondent l’s resigna- 
tion that he had p mpted .Trido”’ 1 . ommation p-mer, For these reasons I concur 
I'd th flie finding of ,nv learned colleague. Shri Cliiplonker, that respondent 1 Jaidev 
had ccc r cd to be the perL.er ol (lie firm with effect from 25th October 1931. 
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38. I am further of the opinion that as a result of respondent 1 Jaidev’s resigna- 

tion, the firm, as originally constituted with 10 partners, stood legally dissolved 
under Section 32 and 43 of the Indian Partnership Act with effect from 25th October 
1951, 1 am further of the upinion that respondent 1 Jaidcv had thereafter no connec- 
tion with the firm. He has stated that he did not participate in any business with 
the State Government uftcr 25th October 1951 1 accept this evidence as reliable, 

because even the petitioner himself, who is challenging respondent l’s election in 
this case, has not adduced an iota of evidence to show that respondent 1 took any 
part in the business of the firm W’th !he Government after 25th October 19ol. All 
the partners of the Arm themselves eleRed to accept his rcs.gnatmn. The Deputy 
Commissioner, as the accredited agent of the State Government, also agreed to 
absolve respondent 1 from every liability as a partner of the firm from 13th 
November 1951, Indeed, this inference is further reinforced by the fact that the 
same office accepted respondent l’s nomination paper in his capacity as a Returning 
Officer. All the parties concerned in the procurement agreement dated 20th June 
1950, Ex. E, had thus absolved respondent 1 Jaidev from the contract of the State 
Government before 15th November 1951 rn which date respondent 1 had filed his 
nomination paper. I, therefore, hold d at respondent 1 Jaidev had no share or 
interest in the contract for the supply f goods to, or the performance of any 
services undertaken by, the State Government under the agreement dated 20th 
June 1950, Ex, E, 

39. In fact five other partners of the firm similarly tendered their resignations 
upto 20th March 1952. All the partners as well as the State Government accepted 
these successive resignations as well, as they had accepted respondent 1 Jaidev’s 
resignation. The result was that the partners who actually carried on the work of 
supplying food grains to the State Government from 1st November 1951 were only 
four In number, The State Government was content to accept the contract for the 
supply of food grains from those four partners alone. Accordingly the agreement 
Ex. R-l dated 21st March 1952, it should be hoted, camo to be executed by the 
four remaining partners alone with the State Government with effect from 1st 
November 1951. 

40. The omission of respondent to notify his resignation to the Registrar of Firms, 
Madhya Pradesh, or to the public in general is of no avail to the petitioner’s case. 
Such an omission may entail some consequences. I »m, however, of the opinion 
that that omission does not entail any disqualification under Sec. 7(d) of the 
Representation of the People Act 

41. I, therefore, agree with the order proposed by my learned colleague, Shri 
G, W. Chiplonker. 

(Sd.) S. A. Pande, 
Chairman, 

Election Tribunals, 

Order of the Tribunal 

42. The petition of the petitioner Niranjansingh is, therefore, dismissed. The 
petitioner shall pay the costs incurred by respondent 1, and bear his own. The 
counsel’s fee shall be Rs. 150/-, considering the nature of the contest involved in 
the case. The petitioner shall pay the cost of publishing the petition In the State 
Gazette. Without prejudice to any other mode of execution for costs, the same 
shall be realisable from the deposit of Rs, 1000/- made by the petitioner at the 
time of presentation of this potiHon. 


Dated the 23 rd December, 1952. 


(Sd.) S. A. Pande, 
Chairman, 

Election Tribunals, 
Rajnandgaon. 

(Sd.) G. W. Chiplonker* 
Member, Election Tribunals, 
Rajnandgaon. 

(Sd.) B. R. Mandlekar, 
Member, Election Tribunals, 
Rajnandgaon. 

[No. 19/117/52 Elcc.III.J 
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S R.O 2133 — Whereas the Election of Shrl A Nesamonv Advocate Nagercoil, 
as a member of the House of the People from the Nagercoil constituency of that 
House lias been called in question bv an election petition duly presented under 
Part VI of the Representation of the People Act, 1951 (XLIII of 1951) by Shri 
Sivathanu Pillai son of Sliri Mathevan Pillai, Ramavai mapuram Ward XIII, 
Nagercoll, Travancore-Cochin, 

And v hereas the Elettion Tribunal appointed by the Election Commission 
in pursuance of ihe provisions of Section 86 of the said Act for the trial of the 
said petition has in pursuance of the provisions contained in Section 103 of the 
said Act, sent a copy of its ordei on the said Election Petition, 

Now therefore, In pursuance of the piovisions of section 106 of the said 
Act, the Election Commission hereby publishes the said order of the Tribunal 
BEFORE THE ELECTION TRIBUNAL, TRIVANDRUM 

In the matter of the Election to the House of the People from the Parliamentary 
Constituency of NAGERCOIL, held m January 1952 

Election Petition No. 40 of 1952 
26th December, 1912 

Present — 

Shri G Kumara Pillai, MA, B L 

Shri A H Bijili B Sc B L 

Shri R Narayana Pillai, BA B L 
Petitioner 

Sivathanu Pillai son of Mathevan Pillai, 

Ramavarmapuram Ward No XIII, Nageicoil Trax ancore-Cochin 
By Advocate Shu K P Ramachandran Nair 

Versus 

Respondents 

1 Nesamony, Advocate, Nagercoil 

By Advocate Shri D Gnanasigamony 

2 Sam Nathaniel Advocate, Nagercoil 

3 P Thanulmga Nadar Advocate Nagercoil 

The petition having been finally heard on 20 12M952 the Tnbunal on 26-12-1952 
made and announced the following — 

ORDER 

1 This petition is filed by Shri Sivathanu Pillai son of Mathevan Pillai, one of 
the unsuccessful candidates at the election held in January 1952 to the House of 
the People from the Parliamentary constituency of Nagercoil, for declaring the 
election of the returned candidate the 1st respondent, Shri A Nesamony void 
Respondents 2 and 3 arc the other unsuccessful candidates at the said election The 
petitioner impeaches the emotion on grounds of irregularities in procedure fraud, 
corrupt and illegal practices, false ineoirect and incomplete return of election 
expenses, etc, setforth in paragiaphs 2, 3 and 7 to 12 of the petition and lists 
A to D attached thereto The 1st Respondent denies the charges In his objection 
petition he answered the charges seriatim and also contended that the allegations 
in the election petition were vague, frivolous and vexatious, and lacking in bona- 
fldes and that ihe petition did not contain the particulars icquired by law and 
should therefoio bo strut k off as untenable He also filed a separate petition for 
striking off the election petition in limine as it discloses no ground for setting 
*sidj? the election and docs not contain the pnrticulais required by law 

2 Altei hearing both sides at great length wo s ( ruck out on 4th Octobei, 1952, 
such allegations m the election petition ej we considered could not be enquired 
into and framed the following issues on the remaining allegations 

Issues 

(1) Whether the acceptance of the nomination of respondents 1 and 3 was 
improper for the i casons alleged in paragraph 7 of the Election Petition? 

Whether the result of the election was materially affected by their improper 
acceptance 9 

(n) Whether the 1st respondent made a speech at a public meeting near the 
Monday Maiket, Neyyoor, on 31st December 195], staling that the petitioner 
had misappropriated properties of considerable value belonging to the Sambavar 
community in the Thovala Taluk 9 Whether he repeated these allegations at another 


Chairman 

Member 

Member 
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public meeting on the same day at Mulakummoodu near Thuckala? Whether 
these acts would constitute corrupt practice as defined m Clause 5 of Section 123 
of the Representation of the People Act? 

(iii) (a) Whether the persons mentioned in Clause 1 of List B of the Election 
Petition were the ugeiT., oi the 1st Respondent, and whether they created a violent 
disturbance at the public meeting he’d at Karungal on the 12th November lp51, 
as alleged therein? Whether the said poisons created a violent disturbance at the 
public meeting at Velliavdai on 10th December, 1951, as alleged in Clause 2 of 
List B? 

(b) Whether Fr, Hlllari, Manager of the Carmel School, Nagercoil, was an 
agent of the 1st Respondent and esr.ibtri undue influence over the parents of his 
pupiL vote f' r the 1st R -spoon id and conducted fraudulent propaganda that 
the Bishop had ordered them to tote on risk of spiritual displeasure? 

(c) Whether the Ca'hi "c Bishop r f Kottar had issued written instructions to 
his Conyregmion urVut-ding them lmm voting for Sociain's and Communists and 
to tile effect that they would he committing a sin if they voted in favour of 
candidates supported by these parties? Whether these instructions vvaic read out 
to the congregation on the Sunday previous to the election? Whether the result 
of the dccldon was materially affected thereby? 

(d) Whether Dr. Mathias and S. Kumaraswaml of the Pioneer Company, 
Nagercoil, exercised undue influence over their employees to vote for the 1st 
Respondent on peril of their jobs? Whctncr Dr. Mathias and Kumaraswami gave 
one day’s wages for their employees to vote for the 1st Respondent? 

(e) Whether the 1st Respondent has exercised undue influence over the lessees 
of the Church of South India Mi's on and caused them to vole for lum by threaten- 
ing to deprive them of their leaseholds if they did not vote for him? Did he 
create a general Impression among them that ho had discovered a way to find out 
it they did not vote foi him? 

(f) Whether the 1st respondent has caused Dr, Mathias to purchase votes for 
him from the villages of Chneshapurrm, Payed? and Chemponvilui? Whether he 
has caused Dr. Mathias to pay a day’s wages to the latter’s estate employees to 
vote for him? 

(g) Whether Salmi Hammecd and his son paid money as agents of the 1st 
Respondent to the voters at Akianicherry, and Chungankadaeherry on 1st January, 
1952 to vote for him? 

(h) Whether A. M. Simon paid money to the voters at Colachel and through 
his Father-in-law to the voters at Kadiayapaitanam and Manakudi on 1st January, 
1952 to vote for the 1st respondent? Whether he did so at the Instance ol the 
1st respondent? 

(i) Whether the 1st respondent caused Dr. Mathias to lend money to D, Thomas 
and A.M. Simon for obtaining their support to his candidature? 

(j) Whether the motor vehicles mentioned in Clause 8 of List D were hired 
or procurrerl on payment or otherwise by the tst respondent and his agent and 
other persons with his connivance for the conveyance of electors to and from tke 
places mentioned therein? 

Civ) Whether the instances covered by issues 3, 4 and 5 will amount to corrupt 
practices vitiating the 1st respondent’s election? 

(v) Whether the 1st respondent’s return of election expenses is false, incorrect 
and incomplete? Whether the return is invalid for any of the reasons stated in 
Clauses (a), (b) and (c) of paragraph 12 of the election petition? 

(vi) Whether the 1st respondent’s election is liable to be declared void for al 
or any of the reasons covered by Issues 1 to 5? 

(vii) What is the order as to costs? 

3. ‘The reasons for striking out the allegations not covered by the above Issues 

are stated in our order dated the 13th October, 1952, annexed to this order. 

4. After framing the issues on 4th October, 1952, we posted the election petition 

to 13th October, 1952, for examination of the petitioner. But the petitioner did 
not appear on 13th October 1952, and a petition signed by him was filed by his 
Advocate on that date, stating that he (petitioner) was not well and was not in a 
position to appear before the Tribunal on that day and that he had moved the 
Election Commission to transfer the trial to some other Tribunal as he had reasons 
to believe from the nature of Issues raised and other circumstances that he would 
not get a fair trial. Thereupon we adjourn the trial to 22nd October 1952 and 
ordered that the case would be proceeded with on 22nd October 1952 if the 

petitioner did not obtain from the Election Commission orders by that date staying 

or transfeiring the proceedings. Wc also driected on 13th October 1952, that if 
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the petitioner did not obtain such orders by 22nd October 1952 he must produce 

his documents and lists of witnesses and would also be examined on 22nd October, 

1952. The petitioner did noft appear on 22nd October 1952. No order was also 
obtained from the Election Commission staying or transferring the proceedings. 
Nor did the petitioner produce his documents and list of witnesses on that date. 
But fm application was made on his behalf on 22nd Comber 1552, lor lime to movo 

the High Court under Articles 226, 227 and 238 of the Consthut •: n cd India to 

quash Llie order striking out the allegations not covered by the issues raised for 
trial. Although the 1st Respondent strongly opposed this application we adjourned 
the trial to 25th October 1952, with the direction diat the petitioner must appear 
and fxamine himself or adduce o ’v r evidence on Hint c." r and that tl 0 eu c e would 
be proceeded wiLh if lie default J in do so. This order 'co wee not <_n > phed with 
by the petitioner. On 25th October 1952 his Advocate r : j a pitdion 'ating 
that a writ Petition, O.P. 95 of 19,i2, had boon filed in the High Court of Travaicorc- 
Cuchiii for quashing the order striking out the allegations and praying that the 
trial should be hold u,j till 'he disposal of the above O T\ or mliouru. i fo ■ at 
least a nunth. We then adjourn the trial to 3th November, 1952. On ii e peti- 
tion : r’s app’V dion the trial was again adjourned from olh November 1953 o 15th 
November 1952. Neither party appeared, and no witness was present, on 13th 
November 1952. The Advocates also did not appear on that dam; and there was 
also no application for adjournment by any party. So we adjourned the Election 
Petition to 22nd November, 1952, for hearing. On 22nd November J95Z, also the 
petitioner and his Counsel did not appear, and we adjourned the cas? to 29th Novem- 
ber 1952 for hearing. Even on 29lh November, 1952 the petitioner and his 
Coupcil did not appear. We, however, adjourned the case once again 20th Decem- 
ber, 1952. The High Court dismissed the Writ Petition, O.P. 95 of 1952, on 11th 
December 1952. But the petitioner and his Counsel neither appeared nor applied 
for time on 20th December 1952 also. 

5. In the light of the repeated defaul + s of the petitioner and his Counsel wo 
considered that no useful purpose would be served by further adjourning the 
hearing. We therefore heard o i 2(lth December 1952, the 1st jcsn.m'Vnt’s Advo- 
cate who had been pressing all along for the disposal of the petitioner and sub- 
mitting that die petitioner was only trying to protract the proceedings and harass 
the 1st respondent, and posted the case to this date for disposal. The petitioner 
has not cared to examine himself and his witnesses in spite of ample time given 
to him for that purpose. He has not even filed a list of witnesses; and he has 
also not been appearing on any of the posting dates after 4th October 1952, From 
8th November, 1952, his Counsel also has not been appearing, 

6. The burden of proof as regards all the issues is on the petitioner. Since he 
has not adduced any evidence we hold that the petitioner has not made out any 
ground for declaring the election of the 1st respondent void. We further find that 
no corrupt or illegal practice has been proved to have been committed by, or 
with the connivance of any of, the respondents or their agents. It has not also 
been proved that the 1st respondent’s return ol election expenses is lalse, incorrect 
or incomplete, or invalid tor any of the reasons stated in paragraph 12 of the 
election petition, Since the petition fails the petitioner must pay the costs of 
the 1st respondent and bear hi3 own cosls. We assess the 1st respondent's costs. 
Inclusive of Advocate’s fees, as Rupees, Three hundred (Rs. 300/-), 

7. In the result, we dismiss the election petition with costs to the 1st respondent 
as aforesaid. 


(Sd.) G, Kumara Pillai, Chairman , 
(Sd.) A. H. Btjili, Member. 

(Sd.) R. Narayana Pillai, Member. 


ANNEXURE 

Order dated 13th October, 1952 (Appended). 

Procelihngs of the Election Tribunal, Trivandrum on Election Petition 

No. 40/1952, 

ORDER 

theta of the 0 pTople^ro^the pttamenlr^C^^-? 11 held ln Ja ™ary 1052, to 
v mom me Harilamenmry Constituency of NAGERCOIL, Shri 
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Sivathanu Filial son of Mathevan Pillai, has Hied this petition for declaring the 
•election of the returned candidate the 1st Respondent, Sri A. Nesamony, to be 
void, He impeaches the election on several grounds setforth in paragraphs 2, 3 
and 7 to 12 of the petition and lists A to D attached thereto. The 1st Respondent 
contends that all these grounds are only vague and general charges which do not 
deserve consideration and cannot be enquired into. Along with the objection 
petition in which he has answered the charges seriatim and stated that the peti- 
tion is vague, frivolous and vexatious and lacking in bonaiides and does not con- 
tain the particulars required by law and ought to be struck off as untenable, he has 
also filed another petition praying that the Election Petition might bo struck oft 
In limine a s it discloses _no ground for setting aside the election and does not 
contain the particulars of the alleged corrupt practices as required by law. We 
therefore heard both the 1st Respondent and the petitioner’s Counsel on the pre- 
liminary question as to whether the election petition In its entirety, or any part 
of it, should be struck off, and as to what issues have to be framed and set down 
for trial if the petition cannot be struck off in its entirety. After vvs heard the 
parties at length for two days, the petitioner filed three petitions on 4th October, 
1952, one for amending the Election Petition, another asking us to order him to 
furnish further particulars 11 we deem them necessary and stating that he will be 
damnified if the allegations are struck off on the ground of want of particulars and 
“that he is ready and willing to furnish the further particulars within a reasonable 
time if the Tribunal is of opinion that such particulars are required, and the third 
for accepting the pamphlets and other printed papers referred to In the lists. After 
hearing the petitioner and the 1st Respondent on these petitions also we come to 
the conclusion that the Election Petition could not be struck oil in Its entirely and 
that issues had to be raised and set down for trial in regard to som e of the allega- 
tions and charges contained therein. We also came to the conclus ; on that even 
after taking Into consideration the three petitions filed by the petitioner on 4th 
October 1952, no issue could be raised on the other allegation and charges 
made in the Election Petition, and that those allegations and charges should be 
struck off. Wc accordingly framed seven issues for trial on 4th October 1952, 
and struck off the allegations and charges in the Election Petition not covered by 
those Issues. We are now giving the reasons for our decision to strike off the 
allegations. 

2 Clause 1 of Section 83 of the Representation of the People Act provides that 
an Election Petition shall contain a concise statement of the material facts on 
which the petitioner relies, and Clause 2 provides that the petition shall be ac- 
companied by a list setting forth full particulars of any corrupt or illegal prae- 
tices which the petitioner alleges, including as full a statement as possible as 
to the names of the parties alleged to' have committed such corrupt or Illegal 
practice and the date and place of the commission of each practice. Both the 
petition and the list have to be signed by the petitioner and verified In the 
manner laid down in the Code of Civil Procedure for the verification of pleadings. 
Power Is given to the Tribunal by Clause 3 of Section 83 to allow the particulars 
included in the list to be amended or to order further and better particulars to 
be furnished upon such terms as to costs and otherwise as it may direct. There 
is no other provision in the Representation of the People Act con- 
ferring on the Tribunal the power of a’lowing amendments. From the 
Act It, therefore, appears that the Tribunal can allow only the particulars in 
the list to be amended and has no power to al'ow an amendment of the petition 
Itself. The uniform practice also of Election Tribunals in India appears to have 
been fo refuse amendments of Election Petitions and to allow only the particulars 
In Ihe list to be amended. In the case of KANORA CUM GURDAZPUR (MR ) 
1924 rcpoited in HAMMOND'S ELECTION CASES — India and Burma, 1930 
Edition, page 435, which was governed by Election Rules slnvlar to Clauses 1, 2 
and 3 of Section 83 of tho Representation of the People Act, the Commissioners 
observed at page 440: — ‘"What wc have to see Is whether wc ran allow the peti- 
tioner to amend his petition and list oS particulars at this stage or not. We 
consider that Rule 33(3) gives us power to call tor further and better particulars 
If we so desire. This power, however, refers only to the particulars, and not 
to the petition. The present Rule 33(1), (2) and (3) is different from the old 
Rule 31.” Exactly the same view was adopted by the Commissioners who de- 
cided the case of AMRITSAR CITY (M) 1924 reported in HAMMOND’S ELECTION 
CASES Page 83, Commissioners In that case further pointed out that there is 
difference between English and Indian Law In this matter. The contention that 
the Election Tribunal can allow the petition to be amended since the petition 
has to be tried, as nearly as may he in accordance with the procedure applicable 
under the Code of Civil Procedure to the trial of suits, has al"o not been countenanced 
in other cases In the case of RANGE A CUM GURDAZPUR mentioned above as 
we ! l as in the case of SAHARANPUR (N.— M.R.) 1920 reported in HAMMOND’S 
ELECTION CASES page 621 this contention was over-ruled on the ground that the 
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direction to enquire into the petition in accordance with the procedure applicable 
under the Code of Civil Proceduie to uie mal oi suits referred only to the conduct 
oi the enquiry and not to the petition uscil. lne amendments which the petitioner m 
the present case wants to make arc nine in number. The most important of 
them cue v.hat aie i, teircd iu as am. nankins 5, b, and 7 m the Amendment Peti- 
tion. in paragraph 7 oi the Islet non l J c in un the petitioner impeached the ac- 
ceptance of the nominations of Respondents 1 and 3 on the ground that, “There 
was no declaration by them ot their eiccUuu agents as per Rujes." The 1st Res- 
pondent contends that as the Election Petition stands at piesent it will be open 
to the petitioner to show only that there was no declaration by Respondents 1 
and 3 oi their election agents as per the iti.es iramed under the provisions of 
the Representation Act, and that if the amendment is allowed it will be open 
to him to show that there wus no declaration ootn as per tne rules and as per 
some of the Sections of the Act. The petitioner urges that even as the petition 
stands at present it will be open to inm to ^tiow that there was no declaration 
as per the Section also of the Act, and that the petition does not limit his ob- 
jections to the violation of the rules alone, li That is so, he need not have 
asked for the amendment at all. W c do not think it pioper to express any 
opinion at this stage as to what the petitioner may or may not prove on the 
strength of the allegation made in paragraph 7 ot the Election Petition. But 
we have no doubt that tho amendment sougnt to be made in this paragraph is 
an amendment of the ^petition nseit. it is not an amendment ot the particulars 
to bp stated in the hst accompanying the petition. As regards the nature of 
the amendments that can be made io Uie puiticutars in the list we adopt en- 
tirely the opinion ot the Commissioners in AlviKii'SAR CiTY tMj 1924, who 
say, "According to Clause (2) ot this rule, tne petitioner is required to give full 
particulars ot the alleged corrupt piactu.es m this list. Clause (3) of the rule 
defines the scope of tho amendment o. tins list, wiuc-n can De permitted. Clause 
(3) ia>s down mat the Cotmnicoioiicrs may aiiow loo particulars included in the 
said list to be amended or older such iurther and better particular in regard 
to any mailer rej erred to therein to be iuinished as may in their opinion be 
necessary for the purposes of ensuring a Ian and cnectual trial. Now, as al- 
ready stated above, petitioner has referred to only one mstauco of personation 
in paragraph (1) of the list, and by the proposed amendment he seeks to in- 
troduce several other instances into the list- We consider that this clearly goes 
beyond the scope of Clause (3) of rule 33, Petitioner can be allowed or required 
to give further details with regard to the instance referred to in the original list, 
but we do not think it is open to lnm to introduce fresh instances. It would be, 
in our opinion, straining the language nf the rule to hold that tne word “particulars" 
includes fresh instances or a similar nna". In this view we tell unable to allow 
the amendment sought tor to paragrap.i 7 of the Election Petition, In paragraph 8 
of the Election Petition the pctitionci impeached the election on account of cor- 
rupt practices, and in paragraph 12(< ) he impeached tne 1st Respondent’s return 
of Election Expenses on the ground that he had omitted to include certain amounts 
intending to suppress his cormpt practices. By amendments b and 7 the petitioner 
wants to extend the grounds of impeachment m these paragraphs to illegal practices 
also. With this objecL he wants to add the words “and illegal” between the words 
“corrupt” and “practices” in paragraphs 8 and 12(cj. This is also an amendment 
of the Election Petition and not ot the pailiculars, and cannot therefore be allowed. 
These three amendments are not clerical or inadvertent mistakes as the petitioner 
says in his affidavit. 

3. By amendments 2 to 4 in the Amendment Petition the petitioner wants 
paragraph 3(r), (s) and (t) to be re-nu*nbcred as paragraphs 4, 5 and 0. In the 
Election Petition paragraphs 4, 5 and tj are missing, and paragraph 7 follows para- 
graph 3(t). It is therefore possible that the three paragraphs which ought to be 
numbered 4, 5 and 0 were wrongly numbered as 3(r), (s) and (t) in the Election 
Petition by a clerical mistake. No substantial prejudice will be caused to tho 
Respondents by these amendments being allowed, nor will their disallowance cause 
any prejudice to the petitioner. But much confusion is likely to be caused If the 
paragraphs are re-numbered at this stage. In paragraph 3(r) of the Election 
Petition the petitioner impeached the declaration of the 1st Respondent's election 
on the ground that there was no verification as per Rules 49 and 59. By amendment 
1 in the Amendment Petition the petitioner wants to substitute Rule 50 for Rule 89. 
This is not a case of supplying further and better particulars but an attempt to 
include an altogether fresh particular or a new ground of objection to tho election. 
The amendment is not therefore one that can be allowed under Section 83(3). 

4. By amendments 8 and 9 of the Amendment Petition the petitioner wants to 
substitute the word ‘constitution’ for the word ‘construction’ in List C and the 
words ‘at Colacliel’ after the words ‘brother’s house’ in Clause V of List D. Amend- 
ment 8 has been necessitated purely on account of a clerical mistake and is not 
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objected to by the 1st Respondent. Amendment 9 is a case of furnishing further 
and better particulars. These two amendments alone have, therefore, been allowed. 

5. The prayer in the Election Petition is for a declaration that the election of the 
1st Respondent, the returned candidate, is void. The grounds on which the election 
ol a returned candidate can be declared to be void, are thus given in Section 100(2) 
al the Representation of the people Act: — ‘‘Subject to the provisions of Sub-flection 
(-3), if the Tribunal is of opinion — 

(a) that the election of a returned candidate has been procured or Induced, 

or the result of the election has been materially affected, by any 
corrupt or illegal practice; or 

(b) that any corrupt practice specified in section 123 has been committed by 

a returned candidate or his agent or by any other person with the 
connivance of a returned candidate or his agent; or 

(c) that the result of the election has been materially affected by the improper 

reception or refusal of a vote or by the reception of any vote which is 
void, or by any non-compliance with the provisions of the Constitution 
or of this Act or of any rules or orders made under this Act or of any 
other Act or rules relating to the election, or by any mistake in tha 
use of any prescribed form, 

the Tribunal shall declare the election of the returned candidate to be void.” Ac- 
cording to the 1st Respondent, the allegations made in the election petition do not 
disclose the existence of the grounds mentioned in Sub-Clauses (a) and (c) of 
Section 100(2) In this case, and the lists accompanying the petition in regard to the 
grounds under Section 100(2) (b) contain only vague and general charges which 
Cannot be enquired Into as they do not satisfy the requirements of Section 83(2). 
On account of this contention It is necessary to examine the allegations in the 
election petition and see whether those allegations, if proved, would constitute- 
sufficient grounds for allowing the pruyer claimed In the petition and whether they 
Satisfy the requirements of Section 83(2) and can be enquired into. 

6. Paragraph 2 of the Election Petition which says that “The procedure followed 
by the authorities concerned in the nomination and scrutiny proceedings, in polling, 
in counting, and declaration of results, disposal of ballot papers and other docu- 
ments, ballot boxes were illegal and opposed to provisions of law.” is only a pre- 
liminary and general statement. The charges therein are vague, indefinite and 
general. No particulars are given in that paragraph, and the petition appears to 
have been drawn up with the intention that paragraph 2 should contain a general 
and all comprehensive statement and that the particulars should be furnished in 
.subsequent paragraphs and lists. No issues is therefore called for In regard to 
paragraph 2. 

7. In paragraph 3 the petitioner states that he has reasonable grounds to believe 
that there was fraud in the Election, that there was tampering of ballot boxes, and 
that there was fraud in counting, Clauses (a) to (t) of paragraph 3 purport to 
contain particulars of this fraud and the tampering of the ballot boxes. The 1st 
Respondent contends that fraud is not one of the grounds mentioned in Section 100(2) 
and that hie election cannot therefore be declared void even if there is fraud as 
alleged in the petition. The petitioner’s learned Advocate urges on the other hand 
that Section 100 is not exhaustive and that fraud by Itself would vitiate the Election 
without reference to Section 100(2). In support of this contention he relies upon 
certain English decisions in regard to fraudulent devices referred to in ROGERS on 
ELECTIONS Vol. II page 339. But English decisions are not of any help in this 
case, for as pointed out in “LYALLPUR AND JHANG GENERAL CONSTITUENCY 
CASE No. 2” reported In DOABIA'S “INDIAN ELECTION CASES” Vol. II 
page 243, the English Act specifically provides for fraudulent devices. Election 
Tribunals in India constituted under the Representation of the People Act can 
exercise only the powers conferred on them by that Statute, and no provision of 
law has been brought to our notice conferring on them larger powers. Nor has 
any provision of law other than Section 100 of the Representation of the People 
Act been brought to our notice regarding the grounds on which an election can be 
set aside. We therefore consider that Section 100 must be exhaustive; and since 
such an Important thing as fraud could not have escaped the notice of the 
Legislature when It provided for the grounds on which an election could be set 
aside, It appears to us that it Is because all acts of fraud in connection with an 
feleetion would fall within one or other of the sub-clauses in Section 100(1) which 
lays down the grounds on which an election can be declared to be wholly void 
and would also fall within one or other of the sub-clauses of Section 100(2) which 
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Lays down the grounds on which the election of the returned candidate can be held 
to be void, that fraud has not been separately provided for In Section 100. On a 
similar contention advanced in thu "LY ALLPUR AND JHANG GENERAL 
CONSTITUENCY CASE No. 2” referred to above, the Commissioners who heard 
that case observed: — "The next contention is that as fraud is not a corrupt practice 
within the meaning of Government of India (Provincial Legislative Assemblies,) 
Order, 1936, paragraph 4-B of the Petition should be struck off. This contention 
is, in our opinion, quite untenable as fraud may in some cases come within, the 
ambit of the corrupt practice of undue influence. It is, no doubt, true that fraud 
is not specifically mentioned as one of the corrupt practices in Schedule I to the 
Government of India Order. 1936, but wo are clearly of the opinion that the fraud 
which has been alleged in the present petition, does fall within the purview of the 
corrupt practice of "Undue Influence’’ as defined in Schedule I. Electoral Right 
has been defined in Part III of the s rid Order, as the right of a person to stwid 
or not to stand as, or to withdraw, from being, a candidate, or to vote or ref rum 
from voting at an election. "Undue Influence” is described as any direct or in- 
direct Interference or attempt to interfere on the part of a candidate or his agent, 
or of any other person with the connivance of the candidate or his agent, with Ihe 
free exercise of an electoral right, It is obvious that the definition of undue in- 
fluence is very widely worded and covers all kinds of fraudulent acta of commis- 
sions which in any way directly or indirectly Interfere .with the exercise of any 
electoral right. The definition in the English Act specifically makes a fraudulent 
device or contrivance a type of undue influence. As devices based on fraud which 
interfere with the exercise of electoral right, arc not mentioned by name In th® 
definition given in Schedule I. it has been intentionally framed in very general 
terms so as to cover all kinds of such devices. [Vide: AGRA CITY CASE (N.M.U.) 
1928, HAMMOND'S ELECTION CASES, page B.] In the present case the 
petitioner clearly alleges in paragraph 4(b) of his petition and the lists attached 
thereto that the Respondent '‘played a fraud” upon him and the Returning Officer 
and thus induced him to withdraw his candidature. There cannot therefore b* 
the least doubt that the corrupt practice alleged by the petitioner In paragraph 4(h) 
of the petition, does fall under the category of “undue influence” as understood In 
the Election Law. We hold, therefore, that so far as the particulars in List B 
relate to the exercise of undue Influence in the form of coercion or intimidation 
on the petitioner to obtain the letter of withdrawal from him. they shall be deem- 
ed to have been struck oil and no issue will be framed about the alleged exercise 
of Coercion or intimidation in obtaining the letter of withdrawal.” There can there- 
fore be no doubt that the election of a returned candidate can be declared void on 
tne ground of fraud, but to set aside the election on that ground the act Impeached 
as fraudulent must only only fall within one or other of sub-clauses of Section 100(2) 
but also satisfy the other requirements of the particular sub-clause under which It 
falls. For example, if the fraudulent act or device Is undue influence, it would be 
corrupt practice specified in Section 123 and would fall under Section 100(2) (b). 
But in that case there must be a further allegation that It was committed by th« 
returned candidate or his agent or by any other person with the connivance of 
the returned candidate or his agent. Similarly in a case of fraud falling under 
Section 100(2) (a) there must be a further allegation that the election of the re- 
turned candidate has been procured or induced or the result of the election his 
been materially affected by the corrupt or illegal practice which constitutes the 
act of fraud. In a case of fraud falling under Section 100(2) (c) there must bb a 
further allegation that the result of the election has been materially affected by 
the act Impeached as fraudulent. It is only allegations satisfying these require- 
ments that need be enquired into, for no useful purpose will be served by enquir- 
ing Into allegations which, even when proved to be true, would be lnsufllc. it 
for setting aside the election. There is no averment in paragraph 3 that the elect!, 
of the returned candidate was procured or induced by the fraud or the tampering 
of the ballot boxes mentioned therein or that those acts were committed by the 
returned candidate or his agent or by any other person with his connivance or 
that of his agent or that tho result of the election has been materially affected 
by those acts. Paragraph 3 contains only general allegations, and the particulars 
are mentioned in Clauses (a) to (t). Tho ius.ances mentioned in clauses (a) to 
(t) are mainly non-compliance by the Returning Officer with the rules and orders 
made under the Representation of the People Act in regard to the transportation 
of the ballot boxes, ihe sorting arid counting of the ballot papers, the verification 
of the Identity of the boxes, ar.d the appointment of the Polling Agents. It is no- 
where stated In the pcl'tioii that the Returning Officer omitted to comply with the 
iffies and orders vvhU ti.o f auduVnt intention of lieip'ng ihe 1st Respondent and 
making it appear that he had got more votes than he had ically obtained. These 
allegations, therefore, amount only to mete non-comnlmnce of the rules and orders 
under the Act and the election of the 1st Respondent cannot be set a^ide even if 
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they are found to be true without a further allegation that the result of the 
election has been materially aflee t "d by toe non-compliance of the rules and 
orders. There is no allegation a id n- ca-e in the petition that the result of the 
election has been maternally aT'eoterl Uu_rehi. It was urged at the time of hearing 
that the acts compmh H of m i , ■- ^ (a< to (t) can also be viewed as undue 

influence practiced by the Returning C nicer. Undoubtedly tiny can be so viewed. 
Undue influence pra fi cd by a canA , e or his agent or y any other person with 
the connivance of the candidate or his agent is a corrupt practice falling under 
Section 123, and if it ,t, practiced bv u person who is not a candidate or his agent 
or a person acting with the connh.irce of the candidate or his agent, it will be a 
minor corrupt practice failm ; iumW eeti ,n 124ili. In view of clauses (a) and 
(b) of Section 100(2) the election ot .he iviumed candidate can be declared void 
on account of corrupt prac'ves only if It has been procvr''d or induced, or the 
result of the election has been mah Dally affected, by tnc corrupt practices com- 
plained of, or a cor, up t practice speeded m Section 12(1 has been committed by 
the returned candidate or his agent or by the Returning Otflci r with the connivance 
of the returned candidate or his agent. There is no allegation in the petition that 
the acts complained of in clauses (a) to (1) were committed by the 1st Respondent 
or his agent or With thg connivance of either of them or that the 1st Respondent's 
election has been procured or induced by those acts. Nor is there any allegation 
that the result of tb * election has been materially affected by these acts. From 
the allegations m clauses (i), (j) and (1), ii would appear that the 1st 'Respondent 
has been credited with some mo r e > u .; tl ,m what he has really obtained. Ac- 
cording to the official rehiriu, the i‘t Tesy nt , enured I 15,891) votes and the 
petitioner 43,778 votes. Respondent) i end r soured 32.075 votes and 38,158 votes 
respectively. According to clause (■, r onv.‘ Assembly B.Jlut Papers were wrongly 
included In the counting and were i mintc i for the 1st Respondent. Only one 
instance of 200 papers is mentioned i:i ilaus • (1). Instances of counting twice the 
ballot papers In a lew boxes arc given in '"Pauses (D and (1). Even In these 
clauses there is no allcmUon that 1’"e wro ig counting was due 1o the 1st 
Respondent or his agent or was dow. ’”ilh the connivance of either of them or that 
the result of the election has boon materially aiiccted. or the 1st Respondent's 
election has been prow wd oi inducVd bv the wrong counting, In these circum- 
stances, even If all the allegation- m” ■> in paragraph 3 (a) to (t) turn out to be 
true, It will not be pno-’blu to r’vinro Lie t Respondent’s election void. There 
Is no case in the petiliui brnt the Luther conditions for declaring his election to 
be void, exist, We thcicfore cons'lerrd Jt un,cce. sar.v In frame any Issue on the 
allegations contained m paragraph 8 (') to (t) pud s ( ru>k out the whole of that 
paragraph Including clauses (a) to (f) 

8. In paragraph 8 of the Election Petition the election is Impeached by reasons 
of the corrupt practice;, commit! c' b' r the Ut R>- oondent and set forth in List A. 
The list purports to give 5 instances of publications made by the 1st Respondent 
and others with his connivance con. pining fnlse statements regarding the personal 
conduct and character of the petitioner nnd prejudicially affecting his election pros- 
pects. Two objections are urged by the 1st Respondent to tills list. One is that 
the particulars given in it do not satisfy tl ° requirements of Section 83(2), and 
the other is that the mibllcations rrf not in relation to the personal character or 
conduct of the petitioner or in relation to his candidature, but are mere expres- 
sions of opinions about his public conduct based on reliable information believed 
to be true. The offending publication i were not produced along with the Election 
Petition, but the petitioner produced them on 4th October, 1952. Ono of the two 
petitions filed on that day wa : to receive these publications. Discussing the 
question whether the petition'" r.m be permitted tn produce subsequently the 
puinted publications whic'’ he bod - ot produced with the Election Petition for 
furnishing the particulars of I'm r-,rrupt on tires, ; t wa- ob"mvcd in the ‘NORTH 
WEST PUNJAB SIKH CONS’ 1 ’ 1 TU T ' f I f ’ V CAFE* reported in DOABIA’S INDIAN 
ELECTION C A.SES Vol. IT. puFy 55. ot p?c j V1 ‘ — ‘‘So far as v;e are concerned, It is 
our duty to try Ihe petitfor and oi r p"’vow to cl low amendment or amplification 
of the petition are clearly loir' m y - in IVo 9 of the Chanter cited above. We 
may direct that further tm-tlculv— - p r adde 1, *n or Ur to ensure a fair and effectual 
trial of the petition, and in the pr-smt case wo consider Tint we shall be acting 
rightly In the exercise of l!>“ dir . -1.„n ve^wl In us, if we allow the petitioner 
to add to the List B/I, the very words complained of, where those words appeared 
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in a registered newspaper, qf which under the law a copy of each issue Is sent 
to the Local Government for record, provided that such portion is clearly specified 
n the list by stating tile da to and page of the newspaper in which It appears 
die heading of the article etc. By adding of such particulars In the cases mention- 
ed above, an otlcctual trial of this part of the petition will be ensured, and there 
will be, in view of the impossibility of fabricating past issues of a registered 
newspaper, no danger oi unfair advantage or disadvantage to either side. We, 
however, do not consider that permission can be given to the petitioner now to 
cite particulars of the contents of posters or pamphlets, for the reason that such 
documents can be easily fabricated after the petition, to be used as evidence in 
support of allegations made in the petition , — vide remarks of the Commissioners 
in the PUNJAB EAST (SIKH) 1935 CASE, published at page 551 of HAMMOND’S 
“INDIAN ELECTION CASES” 1030. Also, we consider that where the exact 
article or note or poem appearing In a newspaper is not specified in the List B/I, 
but a vague description of the portions alleged to contain false statements Is given 
there the petitioners cannot be permitted to add particulars as it would be 
tantamount to granting them permission to fish out fresh instances of “false 
statements”, which we have no authority to allow to be added to the petition or 
its supporting list.” Paragraph 1 of List A refers to the publica- 
tion of a hand-bill dated 3rd December 1951 entitled an appeal to the 
independent voters published by B. Pichakkannu Phial. The very words complained 
of are not given in paragraph 1, and from the summary given therein it would 
appear that the statements in the pamphlet related to the public conduct of the 
petitioner. To judge the nature of the offending statement and whether U was 
reasonably calculated to prejudice the prospects oi a candidate at the Election 
it is necessary to read the statement In its conte::'. Dis-jointed sentences picked 
out bere and there and read aparl from the coniex 1 are sometimes likely to convey 
a meaning quite contrary to, or at least not the same as, the meaning they would 
convey when read in their proper context. The petitioner’s Counsel contends 
that as he had produced the pamphlet on 4-10-1952 it is open to us to look into 
it and read the stab mrn.t m the proper context, and that, if w e think that 
the words in the pamphlet are prime facie offensive we should frame necessary 
issues as regards paragraph 1. But the pamphlet ; n question in not a registered 
newspaper, and there is no case that it was re-produced in any of the registered 
^wspapers. Having regard to the danger pointed out in the NORTH WEST 
PUNJAB SIKH CONSTITUENCY CASE referred to above, and the nature of 
the particulars furnished in paragraph 1 of List A we do not consider it proper 
to receive the pamphlet, which was not produced along with the Election Petition 
itse.f in heu of the full particulars which die petitioner was bound to give in 
the list under Section 83(2) Since the offending statements arc said to have 
been published in a pamphlet we hold that the petitioner cannot be allowed to 
amend that paragraph or • it? fresh particular in regard to it. Paragraphs 3 and 
5 of List A relate to the publication of two pamphlets entitled 'A Rare Oppor- 
tunity to the Travancore Tamil Voters’ and 'Fill up the Cart Symbol Boxes’. These, 
pamphlets also were not produced along with the Election Petition. The names 
of the presses In which they were printed are given in paragraphs 3 and 5 but 
the place or places where 1i;v were publishol, i.e., actually put into circulation, are 
n P^ h9 i e stat<?d 1110 pptilj ' ,n Excepting the vague statement that the publishers 
of the first pamphlet we^e 1h : let Respondent's close associates from Azhagappapuram 
and other places, the names of the publishers of tha J pamphlet ere not disclo:ed in 
Election Petition or the list. So far as the 2nd pamphlet is concerned t it is 
admitted in paragraph 5 that it was the 3rd Ttospondort nnd not the 1st Respondent 
who got it punted and published. The very woids complained of are not given in 
both the, e instances also, and from the summary of the pamphlets given In para- 
graphs 3 and 5 it would appear that ihe offending statements in both pamphlets 
-relate only to the petitioner s public conduct and not to hi s personal conduct or 
character. For citing full particulars the petitioilei ha=- oroduccd the copies of 
these pamphlets also on 4 h h Ocl» I9 r i2. But for reasons already stated in 

connection with the pampH -t reft red to in paragr igh I of List A, we hold that it 

is not proper to receive & . • p; mpiileta a 1 so In heu of full particulars to be 

furnished and that the petitioner cannot be allo’.'f 1 to amend paragraphs 3 and 5 
°J fre^h particulars m regard to the ofle d f ng publications. Paragraph 2 
oi Last A refers to the publication nf another hand- bill emitted THE POLITICAL 
CKILANii/R/ OP Mr, f" 1 . o*VATH\NU PILLAR on the loth December 1951. Full 
on o ol^mr t rLo v r er~ not givm in *he list as required by section 

oo{z). Jj>ut it was olaKd m paragraph 2 that this pamphlet was lepubUshed in the 

weekly newspaper “THJNOAL' on the 17th December 1951. On 4th October 1952 
the petitioner produced a copy of the “THING AL” of 17th December 1951 for 
citing full particulars of the offending pnb’bnl on In vi^w of the fact that the 
pamphlet was re published in the newspaper, we hold that the petitioner can be 
aLowed A o produce the newspaper for citing the full particulars and that paragraph 
* A should be read along with that newspaper. But after reading paragraph 
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2 and also perusing the publication in the newspaper, we axe clearly of opinion tha 
the statements in the pamphlet relate only to the petitioner’s puDlic conduct ant- 
not to his personal character or conduct. For the reasons stated above, no issues 
are called for in regard to paragraphs 1 to 3 and 5 of Idst A. These paragraphs are 
therefore struck out. 


undent's election 
and his agents 


9. Paragraph if of the Election Petition questions the 1st R 
on the ground of undue influence and intimidation practised by mm ana ms agents 
and others with his connivance, and List B furnishes the particulars of the said 
corrupt practices. In paragraphs 1 and 2 of List B, certain instance* of violence 
alleged to have been committed by the 1st Respondent’s agents and others are 
mentioned. In all instances where full particulars have been given we have framed 
the necessary Issues, In our opinion the allegations in paragraph 2 reading.- — - 
“The agents at the connivance of the lBt Respondent made it impossible for rival 
candidates or their agents to go about freely without fear of violence for purposes 
of canvassing particularly in and near the following places, as Karingal.1 
Madathattuvilai, Moolachil, Kottlcode, Eathenvilay, Koduppokuzhl, Alanvtlai. 
Kandunvilfti, Palappallam, Kodukkavilay, Lekshmipuram, Kodiyoor, Kaaaanoor 
Poovancode, Koivel, Nattalam, Kadamancode, and Malicode where the agents freel 
intimidated the rival parties. At Kotticoda and Moolachil there were frequem 
cases of intimidation followed by violence on the part of the agents of the 1st 
Respondent on 26th and 29th December 1951, respectively. At Thuckalay his 
partisans committed violence on persons and threw stones at dead of night on the 
day of the announcement of the result of the election on 9th January. 1982 at the 
residence of Mr. Neelakanta Pillai, Vakil, Thuckalay 1 ’, and the allegations in pans- 
graph fl of list B are vsgue and indefinite and entirely lacking in parhculani. In the 
ease of LUDHIANA MUSLIM RURAL CONSTITUENCY (DOBIA S INDIAN 
ELECTION CASES Vel. II page 257) it was held that the words like agents, 
supporters and persons working in bis interest are Vague and that their names 
should be supplied In the list of particulars. It was also held in that Case that 
the dates of the offence should also be mentioned in the list and that their names 
should be supplied in the list of particulars, which are bo vague and indefinite 
as not to merit an enquiry, should be struck off. The allegation In paraiffaph 1 
that publication was made in pamphlets and in a newspaper to the effect that tho 
Bishop of Hotter had blessed the 1st Respondent’s candidature Jhd that a bdlA 
Wd n thereby successfully Induced in the Catholic Community that they should^ vote 
for him in accordance with the Bishop’s blessing w ill not amount to ™"' le 
or intimidation or corrupt practice falling under Section 123 W_ Wear* f or tl fled 
thin view bv the observation made in the Case of BELLARI MOHAMMEDAN 
RT I HAL CONSTITUENC Y (DOBIA’S INDIAN ELECTION CASES Vol-jfpage 160) 
and the case of NORTH WEST GURGOAN MOHAMMEDAN CONSTITUENCY 
renortbd to DOBIA’S INDIAN ELECTION CASES VoL II page 3*2. It was observed 
ln P the BELLARI CASE that if a Pir supports a candidate he is entttlrdto take full 
advantage of this fact, provided of course that nothing was said $25 

Kth S west s gurgaon 1 mohamSdan 'constituent S* 

SS. No ‘such Particulars have been furnished In para «r«gh * to t he c Mfe 
stances we hold that no issues are called for In regard to paragraphs 6 and 7 and 
th^ portion of paragraph 2 of List B extracted above Those portions of List B have 

therefore been struck off. 

SShA« C.»rt, «ppe.W tc .tb«r cart. “S 

ssisae- ss.-raM’" 

This Is only a vague and Indcfln e elleg • an ^ fjgsb particulars cannet 

asrsAS: raftfifts- a — 

of List C and the same is struck off. 
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11. Paragraph 11 and List D relate to the corrupt practices of bribery and treat- 
ing. The Instance given in paragraph 3 of List D appears prima facie to be only 
a donation given in charity and not a bribe. No doubt, it can be viewed as a case 
of bribery if corrupt motive is alleged. In that case, the petitioner was bound to 
give in the list the particulars of the voters who were induced to vote for the 1st 
Respondent by the gift of Rs. 500 to Sundara Raj. No such particulars are given 
in the list Similarly In the case of treating in paragraph V of List D the names 
of the prominent members of the coastal village who were treated, have not been 
specified, nor Is the village to which they belong specified. The other allegations in 
paragraph V do not constitute the corrupt practice of bribery and also lack in 
necessary particulars. Paragraphs I and V of List D are therefore struck off, and 
no Issues are framed in regard to the allegations therein. The petition ashling us 
to call for further particulars from the petitioner is dismissed as regards the portions 
of the Election Petition we have struck off, In regard to those portions we consider 
hat it is not an amplification of particulars that is needed, but furnishing of fresh 
wirtleulars which cannot be allowed Further and better particulars in regard to 
)• allegations in the Election Petition on which issues have been framed will be 
failed for after the examination pf the petitioner, if found necessary. 


fioted, Mth October, 1052 . 


(Sd.) G. Kumara Pillai, Chairman. 
(Sd.) A. H. Brnu, Member. 

(Sd.) R. Narayana Pillai, Member, 
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